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BeforeSTEELE, Chief JusticeHOLLAND andBERGER, Justices.
ORDER

This 28" day of August 2011, upon consideration of the ampand
supplemental opening briefs filed by the appellaxthur J. Govan, the
motion to affirm and supplement to motion to affifiled by the appellee,
State of Delaware, and the Superior Court recdrdppears to the Court
that:

(1) Following a Superior Court jury trial in Jun®9B, Arthur J.
Govan was convicted of two counts of Murder in test Degree, two
counts of Felony Murder (FM), one count of Burglamythe First Degree,
five companion counts of Possession of a Deadly pdieaDuring the

Commission of a Felony (PDWDCF), and one count ohgpiracy in the



First Degree. On September 7, 1993, Govan waersesd to four life
sentences for the four murder convictions, to fiventy-year sentences for
the five counts of PDWDCEF, to ten years for Burglar the First Degree,
and to five years for Conspiracy in the First Degre

(2) In 2008, the Superior Court vacated the FM addions and
sentences. In 2009, the Superior Court vacatectahgpanion PDWDCF
convictions and sentences.

(3) On June 8, 2010, Govan filed a motion for ociio; of
sentence pursuant to Superior Court Criminal RE&)3 (“Rule 35(a)”).
Govan asked the court to vacate the previouslytedcaPDWDCF
convictions and sentences. Govan also sought tceatothe burglary
sentence from ten to two years. On July 22, 2@dyan’s motion was
referred to a Superior Court Commissioner for a orepand
recommendation.

(4) By report dated August 31, 2010, the Commission
recommended that Govan’'s motion for correction efitence should be
denied® Thereafter, by order dated September 14, 208yperior Court

Judge denied the motion for correction of sententae denial order did

! See docket at 150State v. Govan, Del. Super., Cr. ID No. 92010166DI (noting reférr
of motion to commissioner).
% Satev. Govan, 2010 WL 3707416 (Del. Super. Ct.).
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not, however, reflect that the Judge had considéined Commissioner’s
August 31, 2010 report and recommendation.

(5) On September 16, 2010, Govan filed a motion for
reconsideration of the Commissioner’s report ancbmenendation. By
order dated September 24, 2010, the Superior Qadge denied the motion
for reconsideration. The denial order did not, boer, reflect that the Judge
had reviewed the mattee novo.

(6) Govan filed this appeal from the Superior CeuBeptember 14
and 24, 2010 orders. On November 29, 2010, tht $itad a motion to
affirm.

(7) By Order dated February 17, 2011, we vacated Shperior
Court’'s September 14 and 24, 2010 orders and remdatids matter with
jurisdiction retained. In the remand Order, weringted that the Superior
Court Judge file a report “confirming that the SumeCourt’s records and
those of the Department of Correction accuratefiece that Govan’'s FM-
related PDWDCF convictions and sentences were @d¢at2009. We also
instructed that the Superior Court Judge rule an ldhlance of Govan’s

sentence correction motione., on the allegation that the ten-year sentence



for burglary was incorrect, after reviewirde novo the Commissioner’s
report and recommendatidn.

(8) On remand, the Superior Court Judge issuedonders. First,
by order dated March 18, 2011, the Judge confirthatithe Superior Court
had vacated the FM-related PDWDCF convictions asrdesices in 2009.
The Judge’s order did not, however, confirm (orradd in any way), the
accuracy of the Department of Correction’s recoriscond, by order dated
March 22, 2011, the Judge denied the motion forection of sentence after
de novo review of the Commissioner’s report and recomma&ada

(9) After receipt of the Superior Court’s March &8d 22, 2011
orders in this Court, Govan was granted leavel¢ocafisupplemental opening
brief, and the State filed a supplement to its orto affirm. Upon return
of the record from remand, the matter was submittedhe Court for
decision.

(10) In his opening brief as supplemented, Govantigoes to argue
that he is entitled to a correction of the ten-ysantence imposed for

(12

Burglary in the First Degree. Govan’s claim isheit merit. “ Appellate

3 Title 10, section 512 of the Delaware Code andeBiap Court Criminal Rule 62
provide that a commissioner’s report and recommigma&n a case-dispositive criminal
matter is subject tde novo review by a judge. Del. Code Ann. tit. 10, 8§ 921 999);
Del. Super. Ct. Crim. R. 62(a)(5)(iviee also Administrative Directive of the President
Judge of the Superior Court, No. 2007-5 (Dec. 6,72@available at
http://courts.delaware.gov/Superior/pdf/Adminigtrat Directive_2007-5.pdf).

4



review of a sentence generally ends upon determamé#tat the sentence is

" \When Govan was

within the statutory limits prescribed by the ldgiare.
sentenced, ten years was the maximum penalty azgdoy the then-extant
statute governing Burglary in the First Degre&urthermore, the Superior
Court articulated its reasons when imposing the imam penalty in
Govan’s casé.

(11) Govan also argues that counsel should have &#geointed for
him on remand. Govan’s argument is not persudsiBe. that as it may, in
the interest of justice and to satisfy the unfldéil part of the Court’s
February 17, 2011 remand Order, the Court will citéat counsel for the
State review the records of the Department of @time and submit written

confirmation to this Court and the Superior Colvattthe Department’s

records accurately reflect that Govan's FM-relaB®ldWDCF convictions

* Mayes v. Sate, 604 A.2d 839, 842 (Del. 1992) (quotikigard v. Sate, 567 A.2d 1296,
1297 (Del. 1989)).

> See Del. Code Ann. tit. 11, §§ 826 & 4205(b)(3) (Supp92).

® See Dennison v. State, 2006 WL 1971789 (Del. Supr.) (affirming denialrefief under
Rule 35(a) when challenge of sentence based sotelBENTAC guidelines)see also
Bailey v. State, 459 A.2d 531, 535 (Del. 1983) (concluding thapasition of maximum
sentence was not an abuse of discretion).

’ See Garnett v. State, 1998 WL 184489 (Del. Supr.) (concluding that SigreCourt was
not required to appoint counsel in Rule 35(a) pedagg) (citingPennsylvania v. Finley,
481 U.S. 551, 555 (1987)).
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and sentences were vacated in 2009. The Courstayl the issuance of the
mandate pending the State’s submission and fuBneéer of the Coufd.

NOW, THEREFORE, IT IS ORDERED that:

A. The motion to affirm as supplemented is GRANTEDhe
judgment of the Superior Court is AFFIRMED.

B. Counsel for the State is directed to review itbeords of the
Department of Correction and thereafter confirmyiting, served and filed
in the Superior Court and in this Court within t@ays of the date of this
Order, that the Department’s records accurateliecethat Govan’'s FM-
related PDWDCF convictions and sentences were @d¢at2009.

C. Issuance of the mandate is hereby STAYED penéiniper
Order of the Court.

BY THE COURT:

Randy J. Holland
Justice

8 See Atlas Sanitation Co. v. State, 595 A.2d 380, 380 (Del. 1991) (providing that the
Court may attach conditions for issuance of the daten and thereby reserve
jurisdiction).
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